




























A THESIS SUBMITTED IN PARTIAL FULFMENT OF THE REQUIREMENTS FOR DEGREE OF MASTER OF LAWS OF THE OPEN UNIVERSITY OF TANZANIA
2017
CERTIFICATION


























Dedicated to my parents John Wahome and Herina Waithira, my aunt Rahab Wanjiku, my wife Ann and children Waithira, Njoki and Wahome, my supervisors Dr. Thenya and Dr. Kibugi and to all who stood by me through it all. 





I acknowledge the support of the Wangari Mathai Institute of the University of Nairobi for their support and funding and provision of supervisors that made this work possible.





Kenya has had a history of conflicts that often turn violent over land and land based resources.  Among the most important of these resources are forests. Studies have found that previous land and forest legislations have been aimed at controlling access to the forests and facilitate commercial exploitation. The legislations therefore have had little impact on resolving forest resource based conflicts or even protection of the forests to ensure continued supply of the dwindling resources. There have been a number of reforms in land and forest laws; includes making a new constitution and hence redrafting and passing the laws to bring them in tandem with this constitution. The study carried out to assessing the possible impact of the land and forest legislation on violent conflicts and hence provide a basis for legislation drafters on areas that might need to be changed or things that should be added. So there might be questions whether it is ignorance of the laws that is causing these conflicts. Hence the research also sought to find out the extent of knowledge of forest and land laws among the respondents. The study was done through library and desk research on previous and current land and forest legislation. Also studied were the views of the people affected by these conflicts in regions around Eastern Mau Forest.  This used questionnaires, interviews and focus group discussions. This data was analyzed and interpreted to come with findings that are presented in chapter three.  Finally the study came up with recommendations on what reforms may be necessary in the legislation to bring it more in line with the constitution and also to make it more effective at resolving violent conflicts and hopefully also assisting in conservation of forests in Kenya. 
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Before Kenya was declared a colony in 1895, the NTFPs were most important especially to forest dwellers.​[1]​ Forest use was controlled by clans and tribes adjacent to the forests. For example the Ogiek clans had traditional tenure over different forests. The Morisionik had tenure over Nessuit, Elburgon, Bararget, Kiptunga, Mariashoni and Olposimoru forests which is part of Mau forest.​[2]​ Some of the forests were reserved as sacred groves where entry was strictly controlled and resource extraction forbidden.  

In pre-colonial times violent conflict over forest resources was minimal partly due to low population and less competitiveness. However after colonization and independence there has been fierce competition over the recourses due to alienation of large forest areas, first for railway use by placing land within 1 mile of the railway under forest administration,​[3]​ and then later the rest under the Forest Department.​[4]​ All this was done without consulting the natives. By 1908, 264,410 acres of prime forest land had been alienated to the settlers.​[5]​ Even after independence legislation was used to oppress forest dwellers and adjacent communities instead of being aimed at forest conservation and conflict resolution. Various amendments to the legislations have however not succeeded in peaceful resolution of conflicts hence the necessity of this study to analysis the legislation and find the community opinions on the legislations. 

1.2 Background to the Problem
After colonization a series of land and forest ordinances were introduced to Kenya starting with the Ukamba Woods Act that reserved a mile of land along the railway line followed by the in 1897, followed by the Crown Land Ordinance 1902 - that gave the governor powers to allocate upto 1000 acres to European settlers. The Forest Act (Cap 385) came into force in 1942 and amended in 1962, 1957 and finally in 1964. The act provided for establishment, control and regulations of forests. It has since then been used to degazzete forest land for private alienation and even illegal allocations to public officials and politicians.​[6]​

In addition Kenya has had 2 constitutions; the independence and the current constitution passed in 2010. In addition forest and land laws have been amended including the land and forest acts with the aim of reducing conflict, conservation and bringing them in line with the 2010 constitution. Nevertheless forest regions and the neighbourhood continue to suffer conflicts that occasionally turn violent as is evidenced in Eastern Mau, hence the study was important in assessing the shortcomings of these legislations. 

1.3 Statement of the Problem
In many occasions, forest areas are more prone to conflict due to remoteness, located on disputed land, inhabited by poor multiple ethnic and minority groups, excluded from national democratic institutions and lack public services.​[7]​ Conflicts in such areas may be sparked by unpublicized, misunderstood or out rightly bad laws. It is more so in such areas that communities should be involved in forest management so that they can control forest exploitation and ensure fair and equitable sharing of forest resources, hence minimizing resource conflict. Competition for forest resources amongst neighbouring communities has resulted in conflicts that sometimes turn violent.​[8]​ Ever since the colonial times, legislation has proven inadequate to protect forest from overexploitation and destruction​[9]​.

So far, forest legislation and formal structures like the KFS stations have not been sufficiently effective in protection and conservation of forests.​[10]​ This is evidenced by wanton destruction of forests and conflicts in areas neighbouring the forests. The Mau region has suffered large-scale deforestation and many violent conflicts that are believed to originate from competition for forest resources. There have been various attempts to reform forest legislation. These include the Kenyan Constitution, the Forest Act 2005 and 2015. Still, forest legislation has proven inadequate to prevent resource conflict, guarantee forest preservation and community participation in its conservation. This then brings to question the efficacy of current forest laws to prevent or at least minimize resource conflict and ensure forest protection. Is it just the insufficiency of the law or even ignorance of the law that has contributed to this state of affairs.  This study therefore was done in order to understand the impact of forest legislations in resource use conflict management and ultimately its impacts conservation attitude among the residents of Eastern Mau. The Study can then be useful as reference point in forest law reform and justification for wider consultation and promulgation of such laws when made or amended. 

1.4 Objectives of the Study
i.	To evaluate the utility of these forest legislations to resource use conflict dynamics.
ii.	To identify areas of contradiction or conflict in the legislation
iii.	To assess community awareness of forest legislation. 

1.5 Research Questions
i.	Are Current forest legislation sufficient to adequately resolve forest resource conflict and encourage community participation in its conservation? 
ii.	Which areas do the laws affecting land and forestry contradict or conflict?
iii.	Has insufficient awareness of forest legislation contributed to forest resource conflict in Eastern Mau?

1.6 Scope of the Study
The study made an analysis of past and current forest laws: - Desk research was done on what has been the impact of past laws forestry and related conflicts in the past. The repealed forest and land legislations were compared with current laws to see if the objective of addressing the shortcomings of the past laws had been achieved. Also analysis was made to determine by how much these new laws provide solutions to the problems of forest resource conflict in Kenya. The study covered the areas neighbouring the Eastern Mau forest in the Nakuru County - Kenya. The following categories of people living and working in the Mau were interviewed and asked to fill questionnaires:-
i.	Residents of the Eastern Mau region
ii.	Land owners in the region.




This is the method or process by which a person owns land. This varies from country to country and depends on the customs legislations of the country. 

1.7.2 Kenya Traditional African Land Tenure
According to Nkrumah K. (1967)​[11]​, traditional African society was founded on egalitarian principals even though it had various shortcomings. The aim in conflict resolution between society members was to avoid tensions in the society so as to present a united front against external threats. An individual African could acquire land through clearing virgin bush; by land transfer; and by inheritance​[12]​. To acquire land by clearance the individual required to notify the village headman who in turn informed the tribal chief. The society protected his tenure as long as his morality was acceptable to the society. The land continued to be his until he abandoned it and it returned to bush land. 

The Ogiek have two systems of land and resource tenure. ​[13]​ The whole land is collectively owned and managed. However each clan has a strip of and in the montane forests that cover various climatic zones enabling resource harvesting at different times. According to Castro (1988) among the Kikuyu land upto 2 miles into the forest was owned by adjacent clans who authorized its clearance and cultivation. This arrangement ensured minimal chances of conflict. 

1.7.3 Colonial Land Tenure
Colonial wishes were given priority through the Ukamba Woods that preserved 1 mile corridor along the railway line for the Uganda Railway; and Forest Regulation of 1887 and the East African Forestry Regulations of 1902​[14]​ that established the Forest Department. Formation of the Forest Department was detrimental to community rights to access forest resources. It established National Forests where all human activities were prohibited. They could only utilize resources from forests within native reserves which resulted in overexploitation and deforestation. Eventually even the forests in native reserves were also gazetted and nationalized thus denying communities access to forest resources especially firewood and water.​[15]​ 

The objectives of forest legislation in the colonial period was to protect forests from destructive indigenous land use practices, to prevent European settlers from obtaining private ownership, and to generate revenue for the forest department through the sale of timber and minor forest products.​[16]​ The growing discontent of the indigenous forest dwellers and squatters made the colonial government apprehensive and pressured the Forest Department to permit limited utilization of forest resources. Thus the "Coryndon definition"​[17]​ was made that permitted limited access of the natives to water, salt licks and limited cultivation. 

Although only applicable to Lembus forest it set up the ground for concessions to other indigenous groups.​[18]​ Kenyan and Nigerian illustrations concur with findings by the UNEP African Environmental Outlook report​[19]​ that land degradation, compounded by climatic change, contributes to a general reduction in environmental quality, which minimizes land use options, and reduces land productivity for the poor, who mostly rely on such resources. Forest conservation is therefore not only important in ensuring continued resource availability but environmental conservation which in turn reduces conflict over competition. 

1.7.4 Types of Conflict, and Violence
 Conflict in Africa has been defined as a violent and armed confrontation and struggle between groups, between the state and one or more group, and between two or more states. ​[20]​ This can be internal conflicts within the state, secessions, coup d etat, rebellions urban conflict and rural conflict over resources. 

1.7.5 Theories of Ethnic Conflicts
Three theories have been put forward as to the cause of ethnic conflicts. These theories are primordialist, instrumentalist, and constructivist. Of relevance to the study is the instrumentalist and competition for resources. 

1.7.5.1 Primordialist 
According to Vanhanen Conflicts originate from different ethnic identities which are assigned at birth and hence passed on from generation to generation.​[21]​ People hence anticipate hospitality and cooperation from members of their ethnic group and hostility and conflict from other groups. Hence Heterogeneous societies like Africa will inevitably experience ethnic conflict.

1.7.5.2 Instrumentalist
The instrumentalist view is that ethnicity is just a strategic basis for coalitions to seek a larger share of economic and political power. This ensures that these benefits are shared to a smaller set of people with consequently larger shares each. Exclusion is facilitated if the ethnic groups are in the same geographical regions. The theory argues that ethnic conflicts are used only as instruments to power by community leaders “who used their cultural groups as sites of mass mobilization and as constituencies in their competition for power and resources, because they found them more effective than social classes”.​[22]​ Thus ethnic conflicts are only a means to an end or just instruments. This has been cited as a major cause of conflict in Africa. It is suggested here that ethnicity per se, in the absence of its politicization, does not cause conflict. There is evidence to suggest that where ethnic conflict has emerged in Africa, there have always been political machinations behind it.​[23]​

1.7.5.3 Competition Over Resources Approach 
Another reasons for ethnic conflict advanced is competition over resources. This makes ethnic groups coalesce so as to advance common interests. Scarce resources make it easier for politicians to emphasize ethnic differences and point out lack of opportunities to their kin. As described by Organization for Economic Cooperation and Development (OECD) and United States Agency for International Development (USAID). “These groups are all the more likely to be vulnerable to such maneuvering when they find themselves in situations characterized by a lack of opportunities.” ​[24]​

Property rights, jobs, scholarships, educational admissions, language rights, government contracts, and development allocations all confer particular benefits on individuals and groups. Such resources are scarce and therefore sources of competition and struggle between ethnic groups. Ethnic groups (and individuals) often feel victimized and blame other groups when under economic difficulties. Theories of “internal colonialisms” have been advanced by disgruntled groups.​[25]​ Ethnic identification becomes important to provide security and protection both for the “colonialists” and the victims. 

1.7.6 Legal Pluralism and Conflict in Forest Resources 
Legal pluralism is a situation where several laws govern an activity. This situation has prevailed for long in Kenya forestry sector where customary, regulations, national laws and international conventions like the Ramsar treaty are in force.  These include the Forests Act, Environmental Management and Co-ordination Act 1999, Environment and Land Court Act 2011, Forest Act 2005, Wildlife (Conservation and Management) Act Cap 376, National Land Commission Act 2012 and the Land Act. Traditional and customary laws usually also conflict and this is important where different ethnic groups are neighbours and have to share the same natural resources but have different traditions regarding rights to use and obligations to conserve these resources. The laws may also be interpreted differently depending on the lifestyles of the people e.g. pastoralism or agrarian. All these are sources of conflicts. Overlapping laws can be represented as in the diagram below.














Figure 1.1: Overlapping Legal Orders Relating To Water 
Source: Meinzen-Dick and Pradhan, 2002

In addition African customs conflict with modern laws since they usually do not distinguish between land and water rights. An example is land adjudication programme initiated by the government in Kenya. This triggered violence between the Pokomo and the Orma pastoralists who had shared land and water resources peacefully previously. ​[26]​ Legal pluralism also encourages people to pick and choose as many authorities may have the power to allocate and arbitrate land rights, and basing on different rules, they can decide in contradictory ways. 

Africa is the world laboratory for legal pluralism.​[27]​ There coexists modern law and traditional African laws and norms. This is sometimes seen as backward.​[28]​ Most African countries were previously colonies of European countries. The colonial masters imposed on these countries not only their legal systems but also their religions, customs and traditions. These were carried on after independence. They were mostly associated with the educated and rich elite. Indigenous customs and norm were looked upon as primitive but nevertheless persisted and even continued to be enforceable in courts of law. A lot of indigenous traditions and customs have been abandoned in favour of European lifestyles. 

1.8 Historical Background
1.8.1 Conflict and Violence in Mau Region
Even before independence ethnic tension was already starting. This was caused by settlement of the Kikuyu in areas the Kalenjin regarded as their ancestral lands (Londiani, Kipkelion and Fort Tenan)​[29]​ the Kikuyu were seen as outsiders who dominated new land allocations. This tribal distrust was exploited by politicians during the 1992, 1997 and 2007 elections to encourage the indigenous Kalenjin to evict the Kikuyu through demands for federalism. The same script was used in Nakuru country in the districts of Molo and Njoro. 

As early as 1961 there was already tension over the million Acre scheme that saw tribal based land buying companies having membership wholly from the same tribe; and most of these were the Kikuyu.​[30]​ In Nakuru, settlement farms were bought by tribal-based land-buying companies and societies with the result that in those farms one would find occupants wholly from one community. Based on the firmly held beliefs by the kikuyu and the Kalenjin that they were the rightful owners of the Mau region it was possible for politicians to use them for personal gain. In these areas, political objectives were used to stir up and spur on the Kalenjin desire to regain their land.​[31]​

Conflicts were alleged to be with 2 aims. One of the aims was to displace opposing ethnic communities and therefore prevent them from voting. Customary land laws were then used as basis for pro-government politicians to call for evictions of “outsiders”. The other was to intimidate them into voting for Kanu’s presidential, parliamentary and civic candidates. Conflicts were engineered by incitements and allegations of historical injustice.​[32]​ Finally sufficient numbers of the Kalenjin were settled to challenge the Kikuyu in violence and together with political orchestration; conflict and violence have been experienced in the region every election year.​[33]​ 

1.9 Research Design and Methodology
The researcher used descriptive research methods specifically survey design method. Survey design was chosen appropriate because variables would not be manipulated. This design also enabled the researcher to study large and small populations. In addition Sharma​[34]​ says that survey is the best design as it is the one where the researcher can carry out an inquiry in large number of people where both questionnaires and interviews will be used. Questions used both in the questionnaires and interviews were basically the same; albeit with the interview questions being open. Interviews were used with local leaders and opinion shapers who provided more information and insight than was possible to get from the questionnaire. Some questions in the questionnaire were closed ended using the Likert type scale due to simplicity in statistical analysis.​[35]​ Open ended interviews were done with key respondents. In addition library research was also done. The researcher also used secondary data from legislation, analyzed cases, books, research papers, newspapers and magazines and the internet. 

1.9.1 The Study Area
The study was carried out in Eastern Mau Region of Nakuru County in Kenya. 

1.9.2 Sampling Procedure
Random sampling was used to select samples of farmers, workers, tenants, administrators and students. According to Sharma​[36]​, random sampling allows each item in the population an equal chance of being included in the sample. Specifically 3 areas in the study area were chosen. These were:-

1.9.3 Instrumentation
Questionnaires were used in the research. The questionnaires were designed by the researcher to collect information on age, gender, education level, occupation, land ownership, attitude on legitimacy of title to the land, causes of conflicts, knowledge of old and new law related to land and forests applicable to Kenya, attitude towards the justice system in Kenya, past experience of conflict and violence, readiness to resort to violence to resolve conflicts and reasons for the method chosen to resolve conflict and also desirable methods of dispute resolution. Questionnaires were used so as to cover as many respondents as possible and make coding easy. The questionnaires were administered by the researcher and assistants/enumerators​[37]​ to the population sample either directly or read to them in case of illiteracy. 

Interviews and focus group discussions were also held in each of the study locations. Interview subjects were carefully chosen with the help of the enumerators and the village guides to get those with some leadership position and also those who were expected to have more knowledge on the study issues. Interview subjects therefore included local chiefs, foresters, teachers and agricultural officers. In addition desk research was done on the laws governing forests to check for ambiguity, conflict and incomprehensibility. Scholarly articles on African customary laws governing land matters especially those related to tribes settled in the Mau were also studied.

1.9.4 Reliability and Validity of the Instruments




2.0 LEGISLATIVE AND INSTITUTIONAL FRAMEWORK
2.1 Introduction
This chapter looks at the various land tenure systems that have prevailed and continue to prevail in Kenya ever since the pre colonial to post independence days. It looks at the colonial and independence constitutions and their impacts on forest communities and also on the communities neighbouring the forests. It also assesses the efficacy of these legislations in solving forest related conflicts especially in the study area. 

2.2 Traditional African Forest Management
Traditional African land tenure in Kenya recognized community land ownership under trust. In addition there was a distinction between rights of control and rights of use and access. This is unlike the English concept of land ownership that include everything on it. For example land by the Kikuyu was acquired on the basis of first use usually based on hunting and trapping rights. The hunter then established his Ngundu (Claim) and passed them on to his descendants. The rights were strengthened by forest clearance and cultivation. The land under which ownership could be established was called githaka. The boundaries of the githaka were recognized by other clans.​[38]​ This was also the situation that prevailed in many parts of Africa including Nigeria​[39]​. Customary law respected primacy claim of first occupants; communal access to resources linked to the land, relatively easy access to cultivation rights by incomers/the landless and cultivation rights secured through continuous use hence preference of “autochthons” over newcomers.​[40]​ According to J. Markus (2012)​[41]​, The Ogiek have two systems of land and resource tenure. The whole land is collectively owned and managed. However each clan has a strip of and in the montane forests that cover various climatic zones. This enables them to collect honey at different times depending on the flowering seasons of plants in the various climatic zones.

2.3 Kenya’s Colonial Land and Forest Laws 
A series of colonial land laws although, not actual forest legislation had a major effect on land tenure system, displacement of people and dispossession of communal land some of which were forests. The applicable land laws are enumerated below. 

2.3.1 Ukamba Woods and Forest Regulation of 1897
The Ukamba Woods and Forest Regulation of 1897 was the first forestry legislation in Kenya.​[42]​ Its purpose was to reserve forests within 1 mile along the railway line for railway use to guarantee wood fuel for the locomotives. Forest beyond were put under the local colonial administration under the District Officer's management.​[43]​ 
2.3.2 East African Forestry Regulations (1902)
This set up the Forest Department. It aimed at controlling pastoralists and shifting cultivators to prevent their perceived destruction of forests. It outlined forest offences and introduced issuing of licenses for certain forest activities and use of deadwood for fuel. It also facilitated allocation of forest land to colonial settlers.​[44]​

2.3.4 The Crown Lands Ordinance 1902 and 1915
These legislations were interpreted to mean that all reserve land was crown land and that the natives were actually tenants of the Crown hence did not recognize African customary land tenure​[45]​. The 1902 ordinance gave power to the commissioner to sell crown land within Kenya protectorate in lots not more than 1,000 acres enabling grabbing of native land that appeared idle. 

2.3.5 The 1919 Registration of Titles Ordinance
The legislation had the objective of securing private land ownership by issuing title deeds. This rendered many pastoralists communities with traditional communal land ownership dejure landless. Eventually it led to a section of the society that was regarded as squatters on their own land.​[46]​

2.3.6 Forest Ordinances
Later Forest ordinances were passed in 1911, 1915and 1916 that provided for recruitment of forest guards. The colonial regulations resulted in gazzettement of large areas as forest land. By 1930, 4812 square miles had been reserved and by 1932, and by 1940, government forest land had had increased to 1 050 000 hectares.​[47]​

The Legislations also introduced the Shamba system was introduced due to recommendations by a colonial forestry expert Hutchinson in 1909 copied from the Taungya system of S. America where squatters were permitted to grow crops and tend tree seedlings in forest land.​[48]​ Subsequent amendments in 1949 and 1954 transferred forestry from the governor to a member of the legislative council and finally to the cabinet minister. Forest legislation therefore entrenched centralized management, reducing more and more the role of the local communities. 

2.4 The Independence Constitution
This was a negotiated document signed between Jomo Kenyatta and the British at Lancaster house. The country was a multiparty state headed by a Prime Minister; Jomo Kenyatta. However in 1964 the constitution was amended to make Kenya a republic headed by a president with authority to appoint the Prime Minister and other Ministers. Later the Senate was abolished (1966) leaving only he National Assembly. More watering down of the constitution was done including giving the president powers to appoint the chief justice and judges without consulting the judicial service commission and removal of regional bodies powers to collect revenue in their areas. Finally the regional assemblies were abolished to be replaced by councils and the regions themselves were now called provinces headed by a provincial commissioner appointed by the president. 
In addition a number of amendments were made to reduce security of tenure of important offices including the chief justice and Public Service Commission, High Court judges and Court of Appeal judges. In 1982 section 2A was inserted to make Kenya a dejure one party state with KANU as the only permitted party.  Under Presidents Jomo Kenyatta and Daniel Moi, Kenya had experienced major abuse of the legal process with allocation of government land to individuals​[49]​ who in turn sold the same land to state corporations​[50]​. After Moi’s KANU lost the general election in 2002, the new president Mwai Kibaki appointed the Ndung'u commission​[51]​ to investigate land issues dating since independence. 

2.5 Constitution of Kenya 2010
This constitution was drafted and passed after the violent conflict of 2007.​[52]​ Recognizing the importance of land and the environment in ensuring a peaceful coexistence of Kenyan tribes a whole chapter was dedicated to the environment and the land. (Chapter 5 – Land and Environment) The first step in reforming the land laws in Kenya was taken by the new constitution. It classifies land into public, private and community and states that all land in Kenya belongs to the citizens collectively as a nation, communally or individually.​[53]​ Government land is the land that was vested in the government of Kenya by sections 204 and 205 of the 1963-2009 Constitution​[54]​ that was contained in schedule 2 to the Kenya Order in Council 1963 and sections 21, 24, 25 and 26 of the Constitution of Kenya (amendment) Act 1964‘government land in turn comprises of two sub-categories i.e. un-alienated government land and alienated government land.

Public land is any unalienated land used or occupied by a state organ, land which neither an individual nor a community owner can be identified, all minerals, government forests and gamer reserves. Also included are water catchments areas, roads, rivers, water bodies, territorial sea and the exclusive economic zone, the continental shelf and land between high and low water marks. Community land is land held by communities on the basis of ethnicity, culture or similar interest. Community land comprises land registered in the name of group representatives, transferred to a specific community and land held, managed or used by communities as community forests, grazing areas or shrines. Also included are ancestral lands and land traditionally occupied by hunter-gatherer communities. Such land will be held in trust by county governments and managed by the National Land Commission. Protection of community land will not only preserve the culture of the community but also ensure protection of forests which sustain the communities.

Private land is land held by an individual or company under freehold or leasehold tenure. Non citizens can only hold leasehold tenure which has been reduced to 99 years from the former 999 years. Of special relevance to forests and the environment are the environmental articles in the 2010 constitution. These are in Chapter V.  The chapter outlines the obligations of the national government in respect of environmental issues.  Article 69 has eight requirements of the state regarding the environment. It shall ensure sustainable exploitation, utilization, management and conservation of the environment.  It also requires that natural resource benefits be shared equitably. 

Article 69 requires the state to maintain a tree cover of at least 10% of the land area. It must protect the intellectual property in, and indigenous knowledge of biodiversity and genetic resources in communities. (This could be targeted at herbal medicines).  Participatory forest management is also a requirement with the state required to encourage public participation in management, protection and conservation of the environment, protection of genetic resources and biological diversity, establish systems of environmental impact assessment, environmental audit and monitoring of the environment.  The state must in addition ensure stoppage of processes and activities that might endanger the environment and utilize environment and natural resources for the benefit of the citizens. 

The 2010 constitution gives any person a right to a clean environment and allows any person whose right has been infringed to seek redress in court to order restraint of the offending activity or seek compensation. The petitioner is protected from undue court technicalities as he/she does not have to necessarily show he/she has incurred a loss or suffered an injury. Thus past impediments that made judges declare that applicants are lacking legal basis have been removed.  For example in Wangari Maathai vs Kenya Times Media Trust​[55]​, the petitioner worked for the Greenbelt Movement, an environmental NGO. She petitioned court for an injunction to restrain the Kenya Times Media Trust from construction a complex on Uhuru park in Nairobi City. The defendant raised the issue of locus standi which the court agreed with on the basis that she was not the only Nairobi Resident and therefore could not claim to be affected than the others.  Such are the technicalities the 2010 constitution aims to eliminate.  

The 2010 also prevents forest excision at the whim of the executive. Previously forests were excised at the whim of the president and relevant minister. The new constitution prevents or at least controls this by requirement that any agreements related to transfer of natural resources to a private entity or organization be subjected to an approval by parliament. The Ministry of Environment (2013) also holds the view that forest protection under the 2010 constitution is better as can be seen in the.​[56]​  The constitution goes further to provide for protection of marginalized communities. 

Marginalized communities are defined as those that have remained outside the social economic life of the rest of Kenya in order to preserve its unique culture and identity or that has retained a traditional lifestyle based on hunter or gatherer economy, nomadic pastoralism and even settled communities that are geographically isolated.​[57]​ Such communities usually reside in forest lands or at least places with natural vegetation e.g. the Ogiek. The state is obligated to provide adequate representation of such marginalized groups in all levels of government, execute affirmative action on their behalf and promote the use of indigenous languages and free expression of traditional cultures.  In addition the constitution classifies all forests other private and community forests as public land. This ensures that they are administered by the National Land Commission. Every person also has a duty to cooperate with the state to protect and conserve the environment and ensure ecologically sustainable development and use of natural resources. 

This would encourage participatory forest management. Hopefully this would be different from the past when public participation was seen as a mere formality as commented by Kimani (2010)​[58]​. As has been observed by the United Nations, the environment is better protected when there is public participation.​[59]​  The 2010 constitution therefore provides a framework on which parliament may build upon to enact forest and land legislation that both protect the forest and environment and indigenous, knowledge and culture. Protection of forests may ensure their sustainable use that provides adequate resources to the surrounding communities and that therefore reduce areas of conflict. 

2.6 Land Legislations
2.6.1 The Registered Land Act, Cap 300
The legislation aimed at privately registering all lands and issuing title deeds. It converted communal lands into private holdings thus endangering communal activities like nomadic pastoralism and hunting and gathering. It is this legislation that enabled excision and logging of 36,780 ha of Eastern Mau forest for logging and human settlement between 1992-1994  as shown in the table below, further sideling the indigenous Ogiek.  

Table 2.1: Forest land Excisions 1992-1994
Year 	Additions (ha) 	Excisions (ha) 
1992 1993 1994 	201.40 21,010.50 3,365.68 	0.00 1,035.53 5,612.08 
Total 	24,77.58 	6,647.61 
Source: Forest Cover and Forest Reserves in Kenya: Policy and Practice by IUCN The World Conservation Union, June 1996​[60]​ 


2.6.2 The Group (Representatives) Act, Cap. 287 (1968)
Section 5 of this Act provides for adoption of a constitution, election of group representatives and election of members to act as officers and committee responsible for daily management and decision making in the group. The legislation had the negative effect of enabling community leaders to include outsiders in the members list and sell communal land for personal benefit.​[61]​

2.6.3 Government Lands Act Cap 280
The act was based on Crown Lands Ordinance of 1915. It was repealed and revised in 1970 and 1976. Under this act the President, through the Commissioner of Lands, allocates any unalienated land to any person he so wishes. This was basically the law that was used to allocate Mau forest land.
2.6.4 Trust Land Act Cap 285
Enacted in 1962 and revised in 1970 the act was targeted at the former “native reserves”. The County Councils were to administer these lands in conformity to customs and traditions prevailing in the area. The Commissioner of Lands was given power to administer the lands on behalf of the County Councils until the councils were proved able to administer the lands themselves. This power was often abused to sell community land​[62]​. 

2.7 New Legislation Relating to Land
Three principal land laws have been enacted by Kenya's parliament to put into effect  2010 constitutional requirements to consolidate, revise, and rationalize existing laws.​[63]​

2.7.1 The Land Act (2012)
The act requires that before public land is allocated/alienated, a thirty days public notice is issued.  Conversion of public land to private will need consent of National or County Assemblies unlike previously where the Land Commissioner could freely allocate the land.​[64]​

2.7.2 National Land Commission Act 2012
The act establishes the National Land Commission to manage public land on behalf of National and County governments. In addition the commission will manage and administer unregistered community land and ensure that all unregistered land is registered within 10 years. 

2.7.3 Land Registration Act 2012
The land commission is also required to investigate and review all alleged grabbed land within 5 years and recommend to parliament investigation of land adjudication for claims of historical injustice. However among the citizenry the act seems to be unknown​[65]​.

2.7.4 Wildlife Conservation and Management Act 2013
 The objective of the act is to manage and conserve wildlife. It is similar to the Forest Act but covers mainly National Parks, National Reserves and Sanctuaries. 

2.7.5 Forest Act 2005/2015
The current law governing forests is the Forest Act 2015. Its supposed to be an improvement of the Forest Act 2005.  It established the Kenya Forest Service.​[66]​ The Forest Act 2005 was developed and enacted to end the colonial and pre-colonial command and control of forests management.​[67]​ The act consequently allows members of the community to register a Community Forest Association (CFA)​[68]​ for sustainable forest use and management. It recognizes the rights of neighbouring forest communities to derive spiritual and material benefits from forests. 
However it still gives the minister wide powers to declare any unalienated land to be a forest area,​[69]​ to declare the boundaries of the forest and to alter the boundaries or even declare a state or community forest cease to be.​[70]​ This requires only a 28-day notice to the public via The Kenya Gazette notice. The same Act grants the minister powers to issue licenses for the use of forest produce. This makes hunter and gatherer lifestyles like the Ogiek illegal by using forest products, including honey, without the consent of the minister. It establishes the Kenya Forest Service to manage state and county forests, provide extension services, forestry education and research and forest law enforcement. 

2.7.6 Environmental Management and Co-ordination Act 1999
This provides legal and institutional framework for management of the environment. It sets up institutions like NEMA (National Environmental Management Authority to supervise and coordinate environmental matters, National Environment Council for policy formation and reaction and the Provincial (County) and District Environment Committees to decentralize environmental management. It empowers communities to use the courts to bar activities that harm the environment and have negative impact on their traditional occupations.​[71]​

2.7.7 Environment and Land Court Act 2011
The act establishes environmental and land courts in every county with the status of the High Court. The aim is to clear a large backlog of land cases pending countrywide​[72]​ and hear disputes on land and the environment. 

2.7.8 The Community Land Act
The act aims to register community land separate from government land. This land will be held by trustees which may be risky due to corrupt dealings. In addition the constitution still considers a lot land public instead of community land e.g. forests, water bodies, game parks and roads and highways. 

2.7.9 The National Land Policy
The Draft National Land policy (2009) recognizes that Kenya has had a complex, contradictory land legal system that has resulted in environmental degradation, tenure insecurity, underutilization, disinheritance and conflict. In addition the policy recognizes that there has been historical injustice especially against marginalized groups like hunters and gatherers.​[73]​ The Land Policy also recognizes ailments land administration has been suffering from in the past. These include land grabbing, conflict in settlement areas, and plurality of land laws and systems. As a result the country has suffered from severe tenure insecurity due to the existence of overlapping rights; Wanton destruction of forest, catchment areas and areas of unique biodiversity; severe competition between wildlife’s needs and those of human settlements.

The Draft Land Policy recognizes land not just as a commodity for trade, but also as a principal source of livelihood. The policy designates all land in Kenya as public, private or community/trust land. The policy requires sustainable and equitable use of land and calls for action to mitigate environmental land problems e.g. degradation, soil erosion and pollution. It also requires overhaul of current policies, laws and institutions in an attempt to cure chronic land tenure insecurity and inequity. Still it recognizes customary land tenure and requires community involvement in community land management. 

2.7.10 The Forest Policy
The White Paper No. 85 (1957) was the basis of the Forest Policy 1968. It assumed central forest management with the major preoccupation being development of the timber industry and prohibition of entrance by locals into forest reserves. This included the establishment of the Nyayo Tea Zones in 1984 in government forests to act as a buffer zone against encroachment and also produce tea for export.​[74]​  It laid the foundation for the drafting of the Forest Act 2005. The act therefore came before the formulation of the draft National Forest Policy of 2014. 

2.8 Institutional Framework
2.8.1 The Forest Department
The forest department was formed in 1902 after the arrival of the conservator of forests. The department has since then almost single handedly managed forests in Kenya excluding surrounding communities who only participated as casual labourers.​[75]​
2.8.2 The Environment and Land Court 
The Court is set up by the constitution (Article 162 and the Environment and Land Court Act No. 19 - 2011) with the same status as the High Court to hear disputes relating to environment and land whether public private or community.
 
2.8.3 The Kenya Forestry Research Institute (KEFRI) 
State corporation or research in forestry and develop tree seeds.  

2.8.4 The Kenya Forest Service 
The KFS was established by the Forest Act 2005/15 to replace the Forest Department. It is better funded than the forest department through Water Towers conservation Fund.  Its role is to manage and protect all state and county forests, promote forestry education and training, enforce rules and regulations in the forestry sector, organize community benefit sharing of forest products and collect revenue from forest products. 

2.9 Cases 
Peter Makau Musyoka & 19 others (Mui Coal Basin Local Community) vs  Permanent Secretary Ministry of Energy & 14 others [2014] eKLR
Established that public participation was sufficient in licensing coal mining in Kitui county. 

Cortec Mining Kenya Limited v Cabinet Secretary Ministry of Mining & 9 others Environment and Land Case 195 of 2014
Established that minerals were public resources and hence the National government had the authority it issue and revoke licenses for its mining. 
Pasred Youth Group/Forum & other petitioners as named in the schedule annexed   v   Attorney General & 5 others [2015] eKLR
Held that even though the plaintiffs had established sufficient interest in land where the respondents had been licensed to prospect for mines, sufficient consultation had been made and environmental concerns had been addressed by NEMA. 

African Commission on Human and People's Rights Vs The Republic of Kenya
The Ogiek of Mau Forest accused the Kenya government of taking over their lands and forests and marginalization. The court held the Ogiek had various rights that included right to life, to property, to natural resources, to development, to religion and culture all of which required preservation of their lands in its natural state. 

2.10 National Commissions
2.10.1 The Ndung’u Commission
The Ndung’u Commission (2003) found that land grabbing was worst in the 1990s fueled by powers of the President under the Government Lands Act. The President in turn transferred these powers to Commissioner of Lands and even lower cadre civil servants e.g. Provincial Commissioners, District officers and Chiefs. These officials issued letters of allotment to the beneficiaries. Grabbing of public land led to resistance and protests by outraged residents. The Ndung’u commission led to the formulation of the National Land policy and scrapping of 75 pieces of legislation. 

2.10.2 The TJRC (Truth, Justice and Reconciliation Commission)
This was formed after the post election violence of 2007 to inquire into causes of the violence, historical injustice and violation of human rights. Its findings were contested by mentioned parties. 
CHAPTER THREE
3.0 RESEARCH METHODOLOGY
3.1 The Study Area - The Mau Forest
The field study was carried out in Eastern Mau. This is a highland area partly covered with natural and artificial forests that is a major water catchments area in Kenya. It is the source of rivers that flow into Lake Victoria i.e. Nzoia, Yala, Nyando, Sondu, Mara, and Ewaso Ngiro. It provides water to millions of people that live downstream of these rivers and even wildlife Parks for example the Lake Nakuru National Park. The research was conducted in the regions neighbouring the Eastern Mau forest complex.  Most of the settled areas had been from the Mau Forest. Specifically the study was centred in three villages Kihingo, Likia and Nessuit

Figure 3.1: Location of the Mau Forest complex in the Republic of Kenya​[76]​
3.2 Study Population 
The study population was the people settled in the study location. This included landowners, tenants, workers and government administrators in the region. Due to the large size of the study population, random sampling was used to select the respondents. In the case of interviews, all the respondents were used due to availability of only a few leaders in the area for the interview. 

3.3 Data Collection
Permission was sought from the Provincial Administration through the local administration represented by the local chiefs in each of the locations where the study was to be carried out. The researcher visited the chiefs personally with explanations of the research purpose and extent. In addition the chiefs were instrumental in assisting the researcher get village elders that were knowledgeable of the area and had the community trust. This was due to the sensitive nature of land issues in the region. The questionnaires were delivered personally to the respondents by the researcher and enumerators. The enumerators explained to the respondents the purpose of the study and its objectives. Care was taken not to introduce bias or prejudice. The researcher and the research assistants collected the questionnaires immediately after they were filled to ensure a high rate of returns. In Addition many online sources and were used especially from research institutes and academic institutions. 

3.4 Data Analysis







4.0 RESULTS AND DISCUSSIONS
4.1Analysis of Legislation
4.1The Constitution and Resource Conflict in Eastern Mau
The constitution is the supreme law of every nation. Kenya has since independence been under governed under 2 constitutions; the 1963 independence constitution and the 2010 constitution.

4.2 The Independence Constitution
The independence constitution is also called the 1963 Constitution. Kenya has been under this constitution from independence until the promulgation of the 2010 constitution. The independence constitution was drafted and negotiated at the Lancaster Conference. Being a negotiated constitution, it was designed to perpetuate the colonial administration system and hence continue protection of the colonists and post independence political leadership. In addition this constitution was further amended to enhance the already powerful presidency and provincial administration under both the first and second presidents. Eventually it ended up in making Kenya a virtual dictatorship under the de jure one party system. Among the most valued resources by Kenyans is land. 

The 1963 Constitution gave the president’s power to excise and allocate public land (including forests) to whomever they wished. This power was widely used and abused for self enrichment and reward for loyalty resulting in whittling down forest reserves from 15% at independence to 1.7% currently.​[77]​ Coupled with a rapidly increasing population, this resulted into scarcity of forest resources resulting in fierce competition for them and consequent conflict and violence. It did not help matters that these allocations of public land had a tribal slant. 

After much agitation the government gave in and permitted piecemeal amendment of the constitution resulting in repealing of Section 2A and thus making Kenya a multiparty state once again. Nevertheless this was not sufficient to prevent large-scale ethnic violence after the disputed presidential elections of 2007. The impact of this tribal violence was particularly intense in Eastern Mau where two tribes on opposite sides of the political divide (the Kikuyu and the Kalenjin) competed for forest resources. Finally the Akiwumi Commission into the post election violence came to the conclusion that historical injustices and outright bad laws​[78]​ were a major contributory factor to the post election violence. This was the first step to the making of a new constitution and new laws. 

4.3 The 2010 Constitution
Due to the importance of the issue of land a committee of experts was established that collected views from all over the country. Hence a whole chapter was devoted to land and the environment; (Chapter 5). The constitution requires that all land matters be dealt with based on the principles of efficiency, equitability and constitutionalism.​[79]​ The constitution goes further to classify land into public, private and community. National and community forests are part of public land. Thus at the outset the constitution recognizes the importance of forests. 
4.3.1 Government Land
The 2010 constitution defines government land as in article 62. As per the article government land includes government game reserves, water catchments, national parks, government animal sanctuaries, and specially protected areas. It also includes all government forests, rivers, lakes and other water bodies as may be defined by an Act of Parliament. Article 62 defines Community Land as ancestral lands or land traditionally occupied by hunter- gatherer communities. This is especially relevant to the Mau forest which is claimed by the Ogiek as their ancestral land. The constitution further establishes the National Land Commission​[80]​ to manage public land and investigate historical land injustices. It also encourages traditional land dispute resolution on land conflicts among other functions. Article 68 requires parliament to pass legislation to cover various aspects of land.

Article 69 deals with the environment and equitable sharing of natural resources, maintenance of forest cover, intellectual property on indigenous knowledge (e.g. of herbal medicine) and public participation in management of the environment. The constitution also establishes an Environment Court equal in status to the high court and guided by constitutional principles.  Article 42 grants every person the right to a clean and healthy environment. 

4.3.2 Dispute Settlement
Article 159 of the 2010 constitution lists various alternative forms of dispute resolution including reconciliation, mediation, arbitration and traditional dispute resolution mechanisms that should be promoted. This is especially relevant since the research showed that most of the respondents prefer elders for dispute resolution. The constitution requires the National Land Commission to encourage communities to settle land disputes through local community initiatives. The constitution is seen as progressive by practitioners of alternative dispute resolution. Insertion of mediation into the constitution means that there will be a paradigm shift in the policy on resolution of conflicts towards encouraging mediation and the other traditional means of conflict management as opposed to the formal mechanisms.​[81]​ 

4.3.4 The Judiciary
Eventually all unresolved disputes must end up with judiciary. The judiciary is therefore important where forest resource conflicts occur and need judicial intervention. Chapter 10 of the 2010 constitution deals with the judicially. 

 4.3.5 National Land Commission
The National Land Commission is meant to replace the Land Commissioner who had previously been a presidential appointee and thus beholden to him. It was a widely held view in Kenya that having only one person managing all public lands in Kenya has been a source of abuse and the rampant irregular allocations of public lands in the past. Public lands will henceforth be managed by the National Land Commission. The National Land Commission is established by Article 67 with nine commissioners to manage public land; both county and national government land. The commission is also supposed to be the final authority on land ownership and use disputes. In doing this, it is expected to take account of historical land injustices and encourage use of traditional dispute resolution mechanisms. The National Land Commission has been hailed as a milestone in public land management, the importance of the National Land Commission is illustrated by the case brought to the Human Rights Division of the High Court, where the petitioner asked the court to order gazzettement of the National Land Commission. The court in its ruling noted the importance of the commission and ordered that it be gazetted.​[82]​ 

While Ignorance is no Defense, laws can only play their role effectively only if they are widely known by the people expected to observe them. Thus while forest related legislation are very important, it is necessary that they be known especially in regions where they are expected to assist to solve existing problems. This is the situation that exists in Eastern Mau. The region has been one of the most conflict prone regions in Kenya. Although much of the conflict has tribal undertones, it is still nevertheless based on competition for forest resources. This study therefore set out to find out the extent to which forest legislation are known by the people inhabiting Eastern Mau and the utility of these legislations in resource conflict solutions. 

4.3.6 The Environment
The 2010 Constitution of Kenya treats the environment as a right. This is expressly stated so in chapter 4 of the bill of right Article 42 as paraphrased below. 
42. Every person has the right to a clean and healthy environment, which includes the right:-
(a)	To have the environment protected for the benefit of present and future generations through legislative and other measures, particularly those contemplated in Article 69; and (b) to have obligations relating to the environment fulfilled under Article 70.
(b)	 To have obligations relating to the environment fulfilled under Article 70.

Despite this, there are many activities that endanger the environment that is going with the connivance, approval or at least abetting by both the national and county governments. These activities include logging, charcoal burning and even construction in public forests. The government also license environment harming activities like industries, open air garages and raw sewage disposal.
 
4.4 The Land Laws and Resource Conflict in Eastern Mau
According to the United Nations, “land tenure is the relationship, whether legally or customarily defined, among people, as individuals or groups, with respect to land”​[83]​. There is a diversity of land tenure systems in developing countries mostly classified into formal/informal or customary/registered. Included in land tenure is the ‘bundle of rights” that includes rights over forest resources including withdrawal, management, exclusion and alienation rights​[84]​.  Various land legislation has been passed to protect land tenure or more clearly define it in Kenyan context. 

4.4.1 National Land Commission Act
The Act establishes the National Land Commission as per Article 67 of the 2010 constitution. The Commission was to take over from the functions of the President and the Commissioner of Lands in the previous constitution. The act also provides for devolved land management and administration. It establishes the County Land Management Board which should have 3-9 members and which must be approved by the County Assembly. 

In attempt to implement the Ndung’u report, the Commission will review all grants of public land for legality and propriety. The Commission can then recommend that an unlawfully acquired title be revoked and compensation paid. The Commission can also recommend to parliament that investigation be made to adjudicate claims arising out of historical injustice as per Section 15. The Commission will also manage and administer unregistered community land on behalf of the County Governments. In addition, The Land Commission Act  obliges the land commission to ensure that all unregistered land in Kenya is registered within ten years. This may go a long way in clearing the air over land ownership (including forest lands) and therefore reduce disputes and conflicts over entitlement of forest resources. 

4.4.2 The Land Registration Act (Year)
The act fulfils Article 68 of the 2010 Constitution. It aims to facilitate land registration matters by rationalizing the registration laws and regulations dealings in land. It repeals a number of land acts but provides transitional provisions. The land registration act will hopefully solve the perennial land ownership disputes that arise from failure to properly register titles. 

4.4.3 The Land Act 2012
The act is among the three enacted to fulfill the requirements the Constitution 2010 -Art.68. It provides for management of public, private and community land. It requires a notice of at least 30 days before public can be allocated and consent of the county or national assembly. It prescribes the forms of land tenure and how one can acquire title to land e.g. allocation, adjudication, compulsory acquisition, prescription, settlement programs, transmissions, transfers and long term leases.

It fulfils the constitution by setting up of the National Land Commission to manage all public lands on behalf other National and County governments. The commission must keep a database of such lands (Sections 8(a) and (c). It regulates how private and community lands may be converted to public and vice versa. It also details the kind of lands which may not be allocated to private persons including forests, wildlife reserves, wetlands, river and stream catchments, lakes and beaches. In addition the land act provides that a Land Settlement Fund be established. This will create a land bank for settling landless people and for development projects. The Land Commission may delegate the management of a piece of public land to another statutory public body which can then make developments on the land subject to environmental impact assessment. 

The Land Act specifically requires the commission to make rules on protection of the environment and encouragement of community participation in forests and water resource management. The Land Act requires that community land be managed as per a Community Land Legislation enacted pursuant to Article 63 of the constitution.  Section 153 of the Act on the other hand established the Land Compensation Fund. The object of the fund is to provide compensation to any person who suffers loss as a result of implementation of any provisions of the Land Act by the County or National Governments. 

The land Act therefore provides clear rules on land ownership procedures and ensures protection of land that is public or that is commonly perceived as of major interest to the public e.g. wetlands, beaches, forests, lakes,  and wildlife reserve areas. These lands provide benefits to the community as a whole and therefore their protection ensures that the resources they provide continue to be available in adequate supplies to the community. This will in turn prevent the fierce competition for forest resources and thus reduce conflict. 

4.4.4 The Community Land Bill 2014
This is to be enacted to give effect to Article 63 of the Constitution for purposes of management of community lands. Section 4(1) requires that a Land Administration Committee be set up in each area to maintain registers of community land transactions and aid in land dispute resolution. The act goes on to describe what community lands are, methods of acquisition of extra community land and how it may be repossessed by the Cabinet Secretary to become public land. Of note here is that the act emphasizes agreed compensation with rights holders and even goes further to include an arbitration clause as per the Arbitration Act, 1995.  However this act may not be sufficient to protect community land and hence remove the major cause of ethnic conflicts. 

4.4.5 Environment and Land Court Act 2011
This establishes a court that addresses environmental issues. The court will enforce matters relating to the enforcement of rights to a clean and healthy environment and the protection and conservation of the environment. This is innovative and good for a healthy nation. The courts, established under the Environment and Land Court Act 2011, will have the same status as the High Court and, with sufficient resources, should have presence in each of the 47 counties, bringing justice closer to Kenyans. While environmental courts are new in Kenya, the trend has taken root in various parts of the world. In more than 40 countries over 350 environmental courts and tribunals have been set up​[85]​. 

The main reason for setting up these specialized environmental courts has been: access to environmental justice, expertise and efficiency, clear and effective environmental jurisprudence and faster and more efficient disposal of environmental cases. This has been the rationale for constitutional and statutory recognition of specialized environmental courts​[86]​.

The specialized environmental court has in past intervened to protect indigenous people living in forests from government harassment and eviction. For example in the case of  Joseph Letuya & 21 others v Attorney General & Others​[87]​, the applicants  wanted the court to restrain the respondents from evicting them from Mau forests which they claimed was their indigenous homeland as members of the Ogiek community. Justice Nyamweya ordered the National Land Commission to identify alternative land for the settlement Ogiek.
4.4.6 Forest Act 2015
This replaced the much maligned Forest Act of 1942​[88]​ and also the Forest Act 2005. The most important aspect of the new Forest Policy 2007 and the forest act 2015 is the creation of the Kenya Forest Service to replace the Forest Department and the encouragement of Civil Society participation in forest management. Equally important is the new sharing formula of forest resources and recognition of forests in sustaining livelihoods and development. As per The Forests Act, 2015, all forests in Kenya other than private and trust land forests are vested in the state to be managed by the Kenya Forest Service subject to the rights of the user. Community forests management is to be by a registered Community Forest Association.  This would hopefully encourage the neighbouring communities to conserve the forests and reduce forest destruction.

This Act gives the minister wide powers to declare any unalienated land to be a forest area, to declare the boundaries of the forest and to alter the boundaries. The minister is also vested with powers to declare that a forest area cease to be a forest and all he is supposed to do is give a 28-day notice to the public via Kenya Gazette notice. The same act grants the minister powers to issue licenses for the use of forest produce. Under this Act, the Ogiek are  found to contravene the law by using forest products, including honey, without the consent of the minister. Since the Ogiek have since time immemorial extracted these resources from forests, the act introduces an area of conflict with this indigenous community. Land tenure is inextricably linked to forest governance, thus it is difficult to disentangle tenure from Forest governance. The various tenure systems in addition confer many different property rights over forests resources which may conflict from one tradition to the next. 

4.5 Field Study Analysis
4.5.1 Introduction
This section deals with assessment of community awareness on forest legislation and utility of forest legislation to resource conflict dynamics. The sections also looks at land ownership around the Mau based on the respondents answers. Also analysed is the knowledge of forest legislation amongst the residents of the Mau region. 

4.5.2 Socio-Demographic Characteristics of the Respondents
This section presents various socio-demographic attributes of the respondents in the study area. Such a profile is important in providing a basis for clear understanding of the respondents included in the study, and influences the results that shall follow thereafter based on the objectives of the study. As shown in Table 4.21 majority of the respondents were between the ages of 40 and 60. These also happened to be the majority land owers in the region. 

Table 4.1: Age Groups in the 3 Regions 
			Age group	Total
			20-40	40-60	60-70	Above 70	
Area of residence	Kihingo	% Residence	28.6%	30.8%	29.3%	11.3%	100.0%
		% of Total study pop	9.1%	9.8%	9.3%	3.6%	31.8%
	Nessuit	% Residence	39.6%	11.9%	39.6%	8.8%	100.0%
		% of Total study pop	15.1%	4.5%	15.1%	3.3%	38.0%
	Likia	% Residence	32.8%	23.5%	40.3%	3.4%	100.0%
		% of Total study pop	9.3%	6.7%	11.5%	1.0%	28.5%
	Other	% Residence	14.3%	14.3%	42.9%	28.6%	100.0%
		% of Total study pop	.2%	.2%	.7%	.5%	1.7%
Total	% Residence	33.7%	21.3%	36.6%	8.4%	100.0%
	% of Total study pop	33.7%	21.3%	36.6%	8.4%	100.0%
Source: Research Data, 2017	
4.5.3 Ethnic Composition
The research categorized the respondents according to the ethnic they indicated in the questionnaire. Of the 418 respondents, the largest percentage was the Kikuyu followed by the Ogiek. This was not surprising since the Kikuyu are the majority of the inhabitants of 2 of the regions selected for the study i.e. Kihingo and Likia (Table 4.32) and also the majority in the whole Nakuru County. In addition the other region selected for the study, Nessuit was inhabited mainly by the Ogiek. A majority of the respondents 36.6% were between the ages of 60 and 70. The 20-40’s age group was the second biggest which comprised 33.7% of the respondents. This may be due to the fact that Kenya’s population is young with the youth forming the largest percentage of the population. 

4.5.4 Gender Balance
As can be seen in Table 4.5.4 in all regions most of the respondents were male. This may have been due to intimidation of women by men. Also in land ownership although most users of land were women, titles for the land were held by men. Thus men have power over women especially in traditional settings. This has also been observed by Muiruri F. (2015) that although the 2010 constitution is supreme traditions and culture still dominates rural life.​[89]​ However there were significant female respondents in Kihingo (46.4%) and Likia (49.6%). In addition a lot of respondents in both Kihingo and Likia were responding on behalf of their husbands the actual landowners who were either deceased or outside the region working.























A comparison was made of the education levels of the respondents and their places of resident. It was found that a large majority of the respondents had primary (42.4%) and secondary education (37.8%) (Table 4.36). Nessuit had the lowest education levels of the 3 regions sampled with 61.5% of the respondents having only basic primary education. Very few of the respondents had college (12.0%) or University education (2.6%). The findings tally with Africa Economic Outlook (2012) which places Secondary school and higher education in sub-Saharan Africa at below 40%.​[90]​ The article goes on to suggest that higher education levels result in less violent conflicts. 
Table 4.3: Residence and Education Level 
	Education level	Total
	Primary	Secondary	College	University	No Education	









 A majority of the respondents had 1-5 acres of land (65%) (See Table 4.6.1). A significant proportion had less than 1 acre (18%). Quite a number of respondents declined to answer this question hence the high number of missing score. 








Source: Research Data, 2017

4.6.2 Mode of Acquisition
Table 4.6.2 shows method of land acquisition. A majority of the respondents bought their land directly from previous owners (18.5%). However a significant percentage also bought their lands through land buying companies (14.5%). There was also a significant percentage that got their lands through political allocation. In addition there was a large group of respondents (28.9%) who refused to answer this question. Method of acquisition is important as some people allege that some people acquired the land illegally. This can be attributed to sensitive matter of land ownership in the Eastern Mau region. As a result many of the respondents were unwilling to answer the question. 


Table 4.5: Land Acquisition Method
		How did you acquire	Total







4.6.3 Period of Land Acquisition
The research found that most of the land in Kihingo and Likia were acquired between the 1960s and 80s. This was coincidentally the period of time when Jomo Kenyatta, a Kikuyu was the president. Most of the residents of Nessuit acquired their lands in the 1990’s. This was the time when Daniel Moi was president. The Independence Constitution allowed the President to allocate public; hence land was allocated to the families and tribesmen of former Presidents Moi and Kenyatta (Kanyinga 2000). 

By the end of the 1970s, the State had allocated large areas of the former White Highlands to smallholder farmers in the form of settlement schemes or land-buying cooperatives. The allocation of land during Kenyatta’s rule was highly skewed in favor of certain communities—notably the Kikuyu and other “migrants” into the Rift Valley. The regime also distributed land in the white highlands to high-ranking government officials while retaining large tracts as state-owned land. As a resident of the Mau region commented,
“When the [Mau] forest was being set aside for settlement the second time it was given to one tribe only [the Kalenjin]. We tried to kick them out of the forest but we were defeated, followed by orders “from above” [Office of the President] to let the forest invaders be. We tried to talk to them but they denied us defiantly. They said that the Kikuyu had their turn during the Kenyatta era and now it was their turn.”​[91]​

The new constitution proposes the formation of a land commission and any land illegally acquired could be repossessed. Already, in 2009, the unity government had started implementing a programme to evict people who had been settled in the Mau Forest complex by the Moi government in the 1980s and 1990s. The first wave of evictions was conducted in November 2009, targeting small scale allotees in the 32,000 hectare forest that forms Kenya’s main water catchment area.​[92]​

4.6.3 Ownership Documents
The study found that there were two main types of ownership documents land owners had. 43.7% had the title deed while 42.7% had allotment letters. Allotment letters were mostly found in Nessuit (75.2%). This is an area that was carved out of the Mau forest by the Moi government. This can be attributed to Land Act Cap 385 being a weak legislation that was unable to protect forests.  This is shown in Table 4.6.3.


Table 4.6: Land Ownership Documents 
	Ownership documents	Total











Source: Research Data, 2017

4.6.4 Knowledge of New Land Laws
A Comparison was made between place of residence and awareness of new laws. As Table 4.7 shows a majority of the respondents (57%) were not aware of the new land laws. In contrast communities living next to the forest have legal knowledge. The results was even more glaring when a further question was asked of the respondents to name any land laws only 3% were able to name at least one law related to land. The results were also categorized by residence. The residents of Nessuit professed the highest knowledge of land laws with 56% of the respondents indicating that they knew the new land laws. This may be due to the higher sensitization of the community on land matters as they struggle to reclaim their ancestral lands.  A study by Kairuki M. (2012) also found that knowledge of law amongst Kenyans is below 50%. This impacts on law observance and also on peaceful dispute resolution.​[93]​
Table 4.7: Knowledge of New Land Laws 







Source: Research Data, 2017


4.6.5 Participation in Discussions on New Land Laws
A comparison was made between residence and participation in discussion on new laws. The Ogiek again had the highest participation of these discussions at 43%.The Kikuyu had the lowest discussion at 14 %. This again indicates the higher interest in land laws among the Ogiek. The Kipsigis also had a high participation rate in law discussions at 39%. This is followed by the Tugen. The results indicate that the relatively new settlers in the Mau have higher rates of participation in law discussions than those who had settled there immediately after independence. 
















4.6.6 Gender and Knowledge of Laws Comparisons
The results of the study showed that there was significant difference between females and males on knowledge of land laws. Over half the respondents (55.2%) indicated that they knew the new land laws while only 24.5% of the females knew the land laws. Women form over 50% of Kenya’s population. They are also increasingly gaining recognition in the society especially due to the new constitution and efforts to implement its requirements. Women really are the major users and dependents on land and have a big impact on land related conflicts. According to (Obonyo 2009) women are the major consumers of non commercial forest products e.g. firewood, fodder and water.​[94]​ This makes it imperative that they are more involved in society education on laws that govern this important resource. 


Table 4.9:  Gender and Knowledge of New Land Laws 









4.6.7 Awareness of the Ndung’u Land Report and the TJRC
On both questions both males and females reported a high percentage of them know of the reports. This may be due to the big publicity given to both commissions. The Ndung’u report touched on matters important to the residents (land) and the TJRC sought to identify culprits of historical injustices, which was important to the residents of the Mau that have a deep feeling of having been at the receiving end of the injustices. However women scored again lower than men on knowledge of these reports as can be seen in Table 4.10.

Table 4.10: Gender and Awareness of Ndung’u Land Report and the TJRC 









4.7 Views on Forest Resource and Conflict 
4.7.1 Forest Resources Most Valued
As per Table 4.10, it is clear that energy sources (firewood and charcoal) were the most valued resource. These resources increased in importance the closer to the forest one lived. Water was also an important resource to the residents of the region. This is also the findings of Obonyo (2009) as regards the importance of forest products.​[95]​ This finding has been corroborated by the East African Newspaper on their report on Illegal logging and charcoal burning destroying East Africa’s forests.​[96]​










4.7.2 Forest Resource that caused the Most Conflict
According to the residents, firewood and charcoal were considered to be the most causes of forest resource conflict in the region. Water was also an important cause of conflict especially for Likia where the people required to access water sources in regions not populated by members of their tribes. This can be seen in Table 4.12.

Table 4.12: Forest Resource that caused the Most Conflict









As can be seen in Table 4.13 most of the respondents (44.9%) preferred elders as the best means of dispute resolution. This is encouraging given that both the Constitution and the Land Act encourage traditional dispute resolution and also arbitration. The police were the least favoured means of dispute resolution at (3.3%). A study by Holden S. has also found that elder arbitration is preferred in African societies.​[97]​

Table 4.13: Fairest Dispute Resolution Method
Fairest dispute resolution method	Total






Source: Research Data, 2017


4.8 Key Informant Interviews
Interviews were held with key respondents in all the 3 areas selected for the research. The interview was guided by a number of questions. In general responses to the questions are analyzed below.

4.8.1 Communal Lands









 The key informants were mostly chiefs and they are the first points of complaints by aggrieved parties on most issues including land matters. Disputes are also brought before agricultural officers. There was clear reluctance of the disputants to take matters to courts or to the police according the key informants. A major issue raised by the key informants was the attempts by private persons to grab public land. This brought vigorous opposition from the residents sometimes bordering on breach of peace. Most of the disputes reported to key informants involved border disputes. They also involved conflict over shared resources like grazing lands and water collection points. Water collection dispute was especially common in intertribal conflicts in an area called Mai Mahiu. Tribal conflicts also involved accusations of theft and cattle rustling. Forest products e.g. firewood and charcoal did not cause much conflict as the roles between the residents were demarcated. The Kalenjin sourced the products from the forests and the Kikuyu purchased it from them for forward transmission to the markets. 

4.8.3 Proposed Recommended Solutions
As much as possible key informants tried reconciliation as a first resort. However sometimes disputants could not reconcile. It therefore required an assessment of damage and order to pay for the damage. This was usually done by the Agricultural Officer in case of livestock damaging crops or farm structures. Boundary disputes were more difficult probably due to potential legal technicalities that might be involved. Land issues were mostly left unresolved. There was fear of opening a can of worms resulting from bad surveying practices in the past. This is because it was found that hardly any land’s physical size on the ground matched the size indicated on land registry or even what was indicated on the title deeds. Most of the errors were on the physical land being significantly smaller than that indicated in the documents. Hardly any land beacons existed anymore. The chiefs and elders therefore recommended that existing boundaries be maintained. These boundaries were now marked by fences and tree lines. 

In case of inter-ethnic conflicts, elders were appointed from the disputing tribes. They usually met at a neutral ground to brainstorm over the causes of the conflicts and ways to resolve them. The relative peace prevailing in the region is an indication of these elder efforts. Most key informants reported that in most cases disputants were satisfied with the decision reached. These decisions although facilitated by the chiefs were however not imposed by them. Their decisions therefore in most cases were respected. In addition, appealing to higher authorities and courts was considered expensive and untrustworthy.

4.8.4 Dispute referred to Higher Authorities and Elders
The key informants reported that there were very rare cases where disputes were taken further either to courts, police or persons higher up in the administration. Such higher authorities were considered expensive, aloof, corrupt and unjust. Informants reported that there were regular meetings between elders of different tribes to thrash out issues that endangered peace in the region. In their opinion the elder meetings were more effective in solving ethnic conflicts than other methods. Such meetings were facilitated by the administration and churches. Preference of elder mediation in solving disputes is especially relevant to Article 60.1.g, of the Constitution which grants local communities the authority to “settle land disputes through recognized local community initiatives (The Constitution of Kenya 2010).

4.8.5 Cases of Public Land Invasion
In two of the regions, Kihingo and Nessuit, there were alleged cases of land grabbing by private persons. In each of these cases, the alleged grabbers insisted they were the legitimate owners of the parcels and sometimes even produced documents to prove it. However most of the community members disputed this and even threatened to use violence against the alleged grabbers. Most of the allegations of land grabbing remain unresolved as at the time of the interview. The key informants did not seem to have a solution to this problem. 

4.8.6 Awareness of the Constitutional and Legal Aspects of Land Matters?
Most of the respondents were at least aware that Kenya had passed a new constitution. However many admitted to not have read it even though many had voted for it. Most of the areas where they expressed some knowledge of the provisions of the constitution were on political matters which had been discussed over and over both in the public and media. This is because Kenya had just come out of a fiercely fought national election where stakes were high and which was disputed just like the 2007 one. Political matters had therefore been thrust to the forefront of national issues. 
Hardly any of the key informants was aware that Kenya had already passed new land laws. This is especially serious considering the Key informants were selected from local leaders who had much higher levels of education than the general public. Hence it can be expected that ignorance of the laws was even deeper among the general populace. 

4.9 Focus Group Discussion Points
Focus group discussions were held at the three locations of study, Kihingo, Nessuit and Likia. The discussions were free but guided by questions. Responses were discussed under each question which acted as a discussion topic. 

4.9.1 Eastern Mau Indigenous Communities
In Kenya there has been a lot of talk of who are the indigenous persons. Internationally indigenous people are referred to as First Peoples, Tribal Peoples or Native Peoples who have special attachment to particular territories and facing exploitation, marginalization and oppression by a dominant group in a country. However it is also taken to mean people who were regarded as owners of particular areas before colonization. This sometimes leads to demands from leaders of such people for restoration of their alleged ancestral property and has been a major cause of conflict and clashes in the past. The question therefore elicited lively debate amongst participants. Most respondents agreed that the Ogiek and the Maasai are the people indigenous to the Mau.  

4.9.2 Land Matters
Most participants of the focus group discussions were ignorant of constitutional articles on land. Some had never even seen the constitution, leave alone read it. It was generally felt that the constitution, new or old would have little impact on their lives. They therefore could not discuss its dealings with land matters. There was general consensus that public land should under no circumstances be allocated to individuals. This was the opinion even after the moderator introduced the aspect of a benefactor requiring land e.g. to set up a school, a hospital or an industry that would provide market and employment to the local populations. It was generally felt that such avenues would be used for corruption leading to the community eventually losing the land. 

Most participants agreed that government has the right to acquire any land required for public interest in Kenya. Most however did not believe that this legal provision was just. They regarded it as a backdoor method used by those in power to snatch land from rightful owners. In most cases it was their opinion that compensation offered by the government would not be fair, would be delayed or would be stolen by trustees. It was generally felt that community land be left whole. Most of the areas had very little remaining communal land and any sharing would result in either only a few benefiting or each getting negligible land sizes. The issue of adverse possession was regarded as unjust legal principal. It was generally felt that regardless of how long you have stayed on a piece of land you should not be allowed to take from the rightful owner who may even have done you a favour in letting you stay on his land for so long. 

The participants largely agreed that there were fake titles. However not many of the participants had ever seen a fake title. Some had not even seen a genuine title. Most therefore could not confidently say that they could tell a genuine from a fake. Some expected a fake title to be amateurish and therefore easily noticeable. For example they thought that fakers would not be able to reproduce the land registrar’s seal. In addition it was felt search procedures at the district land registries were compromised and untrustworthy. 

4.9.3 Forest Matters
Most of the participants were of the opinion that there was need to protect forests. However they felt that relatively harmless activities that nevertheless further human sustenance should be legalized. This included gathering wild plants for food and medicine, gathering firewood from dead trees or prunnings and animal fodder gathering. It was the view of the participants that the local communities were not the most beneficiaries of public forests. All they could see were huge lorries carrying logs to enrich distant loggers while at the same time destroying their roads. They felt that arrest of charcoal burners and firewood gatherers in the face of rampant logging was unfair to the locals and targeted only the poor.
  
4.9.4 Resource Conflict




5. 0 CONCLUSION AND RECOMMENDATIONS
5.1 Conclusion
The study set out to analyze forest legislation and resource use conflict in the Eastern Mau, Nakuru Country of Kenya. It was motivated by frequent resource use conflicts in the region that sometimes result in ethnic violence and the need to address the root causes and possible solutions to this problem. It was based on the hypothesis that knowledge of forest laws is lacking among the inhabitants of Eastern Mau hence the resort to violent solutions to conflict. It was also based on the theory that the land law was insufficient or contradictory in solving land and forest based conflicts. The study was therefore aimed at finding out the knowledge of forest and related legislation amongst the Eastern Mau Residents. The study involved questionnaires, interviews and focus group discussions involving residents, land owners and administrators in the region. 

Study of past literature on related issues brought out the history of land tenure in the country from pre-colonial to the present day. The literature brought out the different land use patterns, traditions and customs regarding land tenure of the communities that reside in Eastern Mau. It also established the importance of forests in traditional African societies both for commercial and livelihood purposes. Thus Africa had rules, regulations and even taboos regarding entrance into forests and use of forest resources resulting in sustainable use of forest resources. Through literature review, the study found that laws were imposed that were meant to favour the European settlers and control African use of forest resources. This went as far as displacing Africans from their traditional lands. 

The study then analyzed a series of post colonial legislation and found that it continued to perpetuate the colonial regulations of forest resources and disregard of tribal customs regarding forest resource use. Finally the 2010 constitution was analyzed and subsequent land and forest legislation emanating from it. While the researcher considered these a major improvement, nevertheless his considered opinion was that it was insufficient. The study also looked at the legislation and its utility in solving forest related conflicts in Eastern Mau. The study established that indeed there are conflicts over forest resources in Eastern Mau just like in many forest neighbouring communities in Kenya. This was established both by literature review and the research process itself. 

In literature review a number of books and research papers were studied and their results put into perspective on forest resource conflict in Eastern Mau. Included in the study were academic research, government department reports and special commission reports. The reports pointed to conflicts in general and forest resource based conflicts in Eastern Mau especially those that turned violent. Forest and land laws were studied to identify areas of conflict, ambiguity or contradictions. The study found such issues exist in the legislation based on analysis of the legislation and also on literature review. Results of the questionnaires were analyzed and information given by the key informants and focus group discussion was also studied and put into the context of the questionnaire findings. The study found out the following. 
i.	Communities around eastern Mau Forest extract forest resources from the forests. The resources include; water, timber, thatch, fodder and medicinal herbs. 
ii.	There is competition for these resources within the community which results in overexploitation and dwindling of the resources. 
iii.	Competition over these resources results into conflict that sometimes escalates to violence that takes on ethnic connotations. 
iv.	Knowledge of forest and related legislation is low among the inhabitants of Eastern Mau. 
v.	Formal dispute resolution mechanisms e.g. courts are rarely used; people usually rely on traditional dispute resolution mechanisms usually with the assistance of the administration and elders. The questionnaire respondents and interviewees all felt that alternative dispute resolution mechanisms would be fairer than the courts.
vi.	Finally the general consensus was that forest legislations were not adequate to both protect the forests and facilitate useful sharing of forest resources to the neighbouring communities. 

The study therefore came to a conclusion that the Eastern Mau residents were not sufficiently informed about forest legislations. It is their opinion that forest legislations were not adequate in addressing the needs for forest conservation, preventing resource conflicts and providing adequate solutions to such conflicts whenever they occurred.  This view was found in questionnaires and also in both Focus Group Discussions and Key Resource Persons interviews. 
5.2 Recommendations
There should be stronger protection of forests in forest laws This should prevent unauthorized excision of forest land for other purposes. The constitution requires involvement of the local communities whenever disposal of public land is contemplated. While the constitutional requirements look good on paper, on the ground they have not been implemented as can be seen with the continued disputes between the National Land Commission and other government agencies​[98]​. Also it can be seen with continued excision of forest lands especially to other uses without public participation as can be seen in excision of Elgeyo Marakwet public land for construction of county headquarters and excision of school land for ward offices. ​[99]​ In both cases the public protested indicating their non involvement in the decisions and also the powerlessness of the National Land Commission. 

The 2010 constitution is very clear on environmental rights and public participation in land administration. There should therefore be efforts to facilitate Participatory Forest Management to involve the neighbouring communities. This should be of assistance in protecting forests and therefore ensuring continued supply of their resources. Participatory Forest Management will also create openness and equity in forest management and resource use thus removing opportunities for misallocation and suspicion of favouritism of certain communities. This could go a long way in preventing resource conflicts and solving them whenever they occur.  

Awareness of new forest and land laws and their provision was found to be lacking. This sometimes resulted in breaching of these laws even due to ignorance. It also resulted in exploitation of the neighbouring communities by outsiders and sometimes the administration who took advantage of their ignorance. It is therefore imperative that ways be found to sensitize the public on provisions of the new land laws and therefore have a more informed public. Knowledge of their rights and obligations would hopefully be a first step to encouraging and peaceful and legal methods of dispute resolution. In the case of   Friends of Lake Turkana Trust V Attorney General & 2 Others,​[100]​ It was held that there is a positive duty on the state to provide all information necessary to ensure effective participation by affected persons on the protection and management of the environment.  

The 2010 Constitution​[101]​ requires setting up of an Environment Court of equal authority as the high court.​[102]​ Consequently, when the Constitution was enacted in 2010, the ELC was introduced to enhance access to environmental justice. This was facilitated by the enacting of the Environment and Land Court, Cap 12 A of the Laws of Kenya. The issue of allocation of public/community lands to individuals raised a lot of heat in Focus Group Discussions. Most participants were of the opinion that allowing private allocation of such lands would be open to abuse that would eventually lead to the community losing such land with no tangible benefit. It would seem that past history of Kenya’s allocation of public resources has entrenched a high level of distrust on public officials being allowed to dice and dish public/community land. As a result most participants were totally opposed to allocations of public/community land to individuals. Nevertheless it is a major plank of the Land Act and the Communities Lands Bill. The provisions on leasing out community lands may have to be rethought. This may involve having more safeguards and also shortening the possible lease period. 

On the issue of forest management it is my recommendation that Participatory Forest Management be enhanced so that the local communities can feel involved in forest activities. However the opinion of the Eastern Mau communities is that they were often sidelined as commercial forest resources were allocated to ‘outsiders’. These outsiders are motivated by the profit motive and may not have long term interest in conservation of the forests. Forest legislation should put more requirements on community participation in forest management. 

The thesis also established that conflict over forest resources is a major source of ethnic violence in the region.  The recommendation is therefore that a method be sought for equitable sharing of these resources by neighbouring communities. Such a sharing mechanism can be included in forest and land legislation.  The land survey work done on land in the research location was reported to be messy.​[103]​ Sizes and dimensions indicated on the title deeds and the land registry did not match the actual land sizes on the ground. It is therefore important for the National Land Commission to resurvey the lands so that their true sizes can be reflected on the maps and on the title deeds. This can also be inserted in land legislations as a requirement. 
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